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I. Statement of the Case 
Ms. Smelser does not believe she received a fair trial due to the cumulative effect of the 
errors at trial. Ms. Smelser would like a new, fair trial. 
II. Issues Presented on Appeal 
L The District Court erred by denying review of the Motion to Dismiss. 
The District Court's Determination that the jury verdict was supported by substantial and 
competent evidence is error. 
3. The District Court erred in determining the prosecutorial misconduct at trial was 
harmless. 
Ill. ARGUMENT 
A. STANDARD OF REVIEW 
"When reviewing a decision of the district court acting in its appellate capacity, this Court 
reviews the trial court record to determine whether there is substantial and competent evidence to 
support the magistrate judge's findings of fact and whether the magistrate judge's conclusions of 
law follow from those findings. Losser v. Bradstreet, 145 Idaho 670, 672, 183 P.3d 758, 760 
(2008) (citing Nicholls v. Blaser, 102 Idaho 559,561,633 P.2d 1137, 1139 (1981)). If the district 
court affirmed the trial court's decision because the trial court's findings were so supported and 
its conclusions followed therefrom, then, as a matter of procedure, this Court affirms the district 
court's decision. Id. When considering a case on review from the Court of Appeals, this Court 
gives serious consideration to the views of the Court of Appeals." State v. Jenkins, 143 Idaho 
918,920, 155 P.3d 1157, 1159 (2007) (citing State v. Benefiel, 131 Idaho 226,228,953 P.2d 
976, 978 (1998)). 
B. That the District Court Erred by Denying Review of the Motion to Dismiss. 
Defendant's Motion to Dismiss requested the Magistrate Court follow the ALS Hearing 
Officer's decision and dismiss the charges in this matter. The Defendant further asked the 
Magistrate Court to follow the rulings the Department of Transportation utilized as precedence 
and grounds for dismissal, i.e., in Reisenauer v. State, Department of Transportation, and the 
Findings of Fact and Conclusions of Law and Order (File No. 736001360586) in the Matter of 
the Driving Privileges of Alvin Dale Cope. 
4 
Through her Motion to Dismiss Ms. Smelser in effect was asking the Magistrate Court to 
follow a sister court's findings, the Idaho Department of Transportation Administrative License 
Suspension division, and also find that all of the requirements for suspension of Ms. Smelser's 
driving privileges set forth in Idaho Code§§ 18-8002 and 18-8002A were not complied with in 
this case and pursuant to that deficiency in the technical requirements also dismiss the criminal 
charges. 
C. That the District Court's Determination that the Jury Verdict was Supported by 
Substantial and Competent Evidence is error. 
The state's lab tech only testified that Concerta was detected in Ms. Smelser's bloodstream. 
The lab tech couldn't say whether Lyrica or Clonopin were in Ms. Smelser's bloodstream 
because the lab could not test for those substances. Consequently there is no proof beyond a 
reasonable doubt in the record that Ms. Smelser's driving was impaired by Clonopin or Lyrica. 
The state lab tech only testified that Concerta can cause "dizziness". What is not clear is 
whether the Concerta caused Ms. Smelser to fall asleep for just a moment or fatigue due to her 
staying up all night caused her to fall asleep while driving. 
Ms. Smelser argues that a Drug Recognition Evaluator (DRE) qualified law enforcement 
officer would have been the equivalent to an Intoxilyzer 5000 and would have provided the best 
proof in her case. The lab tech testified at trial that they could not test for Lyrica or Clonopin. 
Deputy Summers testified about pupil size, but did not testify whether Ms. Smelser' s pupils were 
altered from her regular size or appearance. Ms. Smelser testified at trial that she has a lazy eye 
which "happens to be a brain situation" (trial transcript, page 284, line 5-6). Deputy Summers 
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was questioned about his cruiser's headlights and overhead lights reflecting on Ms. Smelser 
during the Field Sobriety Tests (trial transcript, page 185-186). 
Ms. Smelser argues that the cumulative effect of the above resulted in her being 
convicted on less than competent and substantial evidence. If her fatigue caused her driving 
problem she would be guilty oflnattentive Driving at best. 
Unlike State v. Oliver, 144 Idaho 722, 170 P.3d 387 (Idaho,2007) where the officer 
witnessed a suspect driving pattern, there were multiple low speed collisions with the automobile 
in front, the smell of alcohol and the admission of 4 drugs of abuse, here, Ms. Smelser testified to 
taking her prescription medicine as directed, that she has a lazy eye and that she was fatigued 
from being up all night. 
D. That the District Court erred in Determining the Prosecutorial Misconduct at Trial 
was Harmless. 
In closing argument the prosecutor stated to the jury that " ... [y ]ou get to use your 
reasoning in this and say, based on the facts that I see here today, I believe it is more 
reasonable that she committed this crime than not .... " (trial transcript, page 383, line 7-
9). 
Ms. Smelser argues that this constitutes the prosecutor misstating her burden of 
proof and as such is fundamental error requiring a mistrial. 
"Urgings, explicit or implied, for the jury to render a verdict based on factors other than the 
evidence admitted at trial and the law contained in the jury instructions have no place in closing 
arguments. Beebe, 145 Idaho at 576, 181 P.3d at 502. Furthermore, argument for a conviction in 
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order to protect the public and the rights of victims are outside the boundaries of proper closing 
arguments." State v. Troutman, 148 Idaho 904,231 P.3d 549 (Ct.App., 2010). 
"Misconduct may occur by the prosecutor diminishing or distorting the state's burden to prove 
the defendant's guilt beyond a reasonable doubt. State v. Raudebaugh, 124 Idaho 758, 769, 864 
P.2d 596,607 (1993); State v. Erickson, 148 Idaho 679,685,227 P.3d 933, 939 (Ct.App.2010); 
State v. Phillips, 144 Idaho 82, 86, 156 P.3d 583, 587 (Ct.App.2007). The requirement that the 
State prove every element of a crime beyond a reasonable doubt is grounded in the constitutional 
guarantee of due process. Jackson v. Virginia, 443 U.S. 307, 313-14, 99 S.Ct. 2781, 2786, 61 
L.Ed.2d 560, 569-70 (1979); State v. Mubita, 145 Idaho 925,942, 188 P.3d 867, 884 (2008); 
Erickson, 148 Idaho at 685,227 P.3d at 939. This standard of proof plays a vital role in the 
American scheme of criminal procedure because it provides concrete substance for the 
presumption of innocence-that bedrock axiomatic and elementary principle whose enforcement 
lies at the foundation of the administration of our criminal law. In re Winship, 397 U.S. 358,363, 
90 S.Ct. 1068, 1072, 25 L.Ed.2d 368, 374-75 (1970); Erickson, 148 Idaho at 685,227 P.3d at 
939." State v. Felder, 150 Idaho 269,245 P.3d 1021 (Idaho App.,2010) 
The record in Ms. Smelser's case indicates she did not object to the prosecutor's 
misstatement of the burden of proof. 
Justice Huntley's dissent in Estes v. State, 111 Idaho 430, 725 P.2d 135 (Idaho,1986) sets 
forth the analysis for prosecutorial misconduct that is not objected to. 
"Clearly, there is authority for the proposition that where a prosecutor engages in 
misconduct and defense counsel fails to object, the error may not be raised on appeal. State v. 
Sharp, IOI Idaho 498,503,616 P.2d 1034, 1039 (1980); State v. Spencer, 74 Idaho 173, 183, 
258 P.2d 1147, 1154 (1953). The only exception to this general rule is that prosecutorial error 
may be reviewed where the error is fundamental. See State v. Haggard 94 Idaho 249,253,486 
P.2d 260, 264 (1971)." 
"Misconduct may occur by the prosecutor diminishing or distorting the state's burden to 
prove the defendant's guilt beyond a reasonable doubt. State v. Raudebaugh, 124 Idaho 758, 769, 
864 P.2d 596,607 (1993); State v. Erickson, 148 Idaho 679,685,227 P.3d 933,939 
(Ct.App.2010); State v. Phillips, 144 Idaho 82, 86, 156 P.3d 583,587 (Ct.App.2007). The 
requirement that the State prove every element of a crime beyond a reasonable doubt is grounded 
in the constitutional guarantee of due process. Jackson v. Virginia, 443 U.S. 307, 313-14, 99 
S.Ct. 2781, 2786, 61 L.Ed.2d 560, 569-70 (1979); State v. Mubita, 145 Idaho 925, 942, 188 P.3d 
867, 884 (2008); Erickson, 148 Idaho at 685,227 P.3d at 939. This standard of proof plays a 
vital role in the American scheme of criminal procedure because it provides concrete substance 
for the presumption of innocence-that bedrock axiomatic and elementary principle whose 
enforcement lies at the foundation of the administration of our criminal law. In re Winship, 397 
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U.S. 358, 363, 90 S.Ct. 1068, 1072, 25 L.Ed.2d 368, 374--75 (1970); Erickson, 148 Idaho at 685, 
227 P.3d at 939." State v. Felder, 150 Idaho 269, 245 P.3d 1021 (Idaho App., 2010). 
"Misconduct will be regarded as fundamental error when it "goes to the foundation or 
basis of a defendant's rights or ... to the foundation of the case or take[ s] from the defendant a 
right which was essential to his defense and which no court could or ought to permit him to 
waive." State v. Severson, 147 Idaho 694,716,215 P.3d 414,436 (2009); State v. Bingham, 116 
Idaho 415,423, 776 P.2d 424,432 (1989) (quoting State v. Garcia, 46 N.M. 302, 309, 128 P.2d 
459,462 (1942))." State v. Erickson, 148 Idaho 679,227 P.3d 933 (Idaho App., 2010). 
Misstating the state's burden of proof is fundamental error. The state's burden of proof, 
beyond a reasonable doubt, is the bedrock of our administration of criminal law. There is no way 
to know how the jury was influenced by the state's improper argument. The chance or likelihood 
that the jury was improperly influenced by the deference already given to the prosecution and the 
fundamental error is enough to warrant a new trial for Ms. Smelser. 
CONCLUSION 
The cumulative effect of the various errors at trial in this case is that Ms. Smelser did not 
receive a fair trial. Ms. Smelser is well aware that she is not entitled to a perfect trial just a fair 
one. Ms. Smelser asks that she be given the opportunity for a fair trial. 
ROCKSTAHL LAW OFFICE 
Attorney for Appellant 
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